This article is a report prepared for the Survey of the Legal Profession. The Survey is securing much of its material by asking competent persons to write reports in connection with various parts and aspects of the whole study.
Reports are released for publication in legal periodicals, law reviews, magazines and other media as soon as they have been approved by the Survey Council's Coin--mittee on Publications.
Thus the information contained in Survey reports is given promptly to the bar and to the public. Such publication also affords opportunities for criticisms, corrections, and suggestions.
When this Survey has been completed, the Council plans to issue a final comprehensive report containing its findings, conclusions, and recommendations.
FOREWORD
The committee presenting this'report was charged with the responsibility of surveying the availability of counsel for the defense of indigent persons accused of crime.' It was also directed to make recommendations.
With the completion of the task as directed, this report was prepared by the Committee of Experts at a meeting held in Chicago in November, 1949 . The'report has four parts: (1) The information collected; (2) Findings; (3) Recommendations; and (4) Appendices.
INFORMATION COLLECTED
PART I-CHAPTER 1 METHODS A. CONFERENCES In 1948 the Committee held several sessions in the City of New York, where it discussed the scope of the work and the methods by which to implement it. At these conferences views were exchanged on the several subjects about which study would be required in order to achieve worthwhile results. These conferences emphasized immediately existing deficiencies in the methods of implementing the constitutional guarantee of the right to the aid of counsel to those accused of crime, when the accused are unable to provide their own lawyers. These deficiencies included the absence of counsel altogether, shortcomings existing and inherent in present methods whereby counsel are provided, specific illustrations of prejudice to defendants because of the lack of adequate representation, and the remedies that in some areas of the country were being attempted. Noteworthy among the remedies was the effort of several of the States to institute a system of appointing statewide public defenders, the accelerated interest of bar associations in the general problem, and the attempt to enact Federal legislation to provide public defenders for the representation of the indigent in the seyeral Federal courts in the United States. [Vol. 42 B. THE QUESTIONNAIRE AND THE PREPARATION Or THIS REPORT As a result of these conferences, specific assignments requiring research into pertinent phases of criminal practice and procedure were made to the committee members. It was decided that a questionnaire, seeking information from responsible authorities and others qualified as experts' in the field of criminal law, was an absolute necessity. Two questionnaires, to be known as "A" and "B" were prepared. The "A" questionnaire was designed to be sent to judges, district attorneys and other public officials engaged in work in the criminal courts. The names of those to whom this questionnaire was forwarded were furnished by State correspondents for the Survey, located throughout the country. These correspondents also suggested other sources of information, which proved to be of considerable assistance. The "B" questionnaire sought slightly different information. It was sent to the very limited number of organized defender offices such as legal aid offices, public and voluntary defenders, and Bar Association groups actually engaged in representing indigent persons accused of crime. A total of six hundred fifty-seven questionnaires were distributed, comprising 619 "A" questionnaires and 38 "B" questionnaires. Of the total number distribdted, approximately 285 (266 were used for sampling purposes because of general completeness), or about 45 per cent, were returned answered.
After the answered questionnaires were received, they were divided into geographical areas and submitted for review, tabulation and analysis to members of the Committee, without regard to the particular cities or areas of the country where these members were located. Separate textual reports were prepared for each geographic area. These formed one source of the basic material from which this report is written. To be certain that the individual committee members who originally reviewed the answered questionnaires had accurately interpreted the answers given, the separate textual reports prepared from the questionnaires were reviewed by members of the committee located in the geographic areas from which the questionnaires were received. Every possible attempt was made to assure accuracy.
Genuine interest in the questionnaires, and in the benefit expected to be derived from the Survey, was displayed throughout the country. There were wholesome endorsements received in the hope that local criminal practice and the necessary representation of the indigent would receive stimulation from the findings of this Committee. Likewise, there was displayed a complete frankness on the part of those answering the questionnaires in either decrying present methods and competence
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of representation, or in endorsing present methods without, at the same time, precluding suggestions that would make the existing practice better. The questions, for the most part, were answered clearly, concisely and fully, with additional pertinent observations to explain specific answers, when necessary. Great care was also taken in many cases to produce exact information when the answerer's immediate knowledge was limited.
C. FIELD SURVEY So that there might be first-hand information on the actual operation of organized offices engaged in the representation of the indigent accused of crime, the Committee requested the Survey's Legal Aid Consultant, Emery A. Brownell, to visit all of the public and voluntary defender offices and legal aid bureaus engaged in this work. This was done. Mr. Brownell's reports, made to us periodically, give an accurate appraisal of these offices. His tour gave him a first-hand opportunity in many places to see the conditions under which the criminal courts were operating, with particular concern as to the availability of counsel to represent those in need, and the cooperation of the Bar, or lack of it, in this respect. Through the Survey, also, the Committee received the opinions of responsible authorities engaged in the work of the criminal courts and learned of present efforts to remedy admitted deficiencies.
D. STUDY OF PUBLISHED MATERIAL
The Committee has endeavored to study all of the published literature, with particular attention to Public Defenders in Criminal Cases, by Mayer C. Goldman, The Annals of the American Academy of Political & Social Sciences, September 1939 , The Public Defender, by Charles Mishkin, Journal of Criminal Law and Criminology, Vol. 22, 1931 -1932 the Survey of the Legal Profession, made an excellent beginning for the reading of the Committee. The work, written a quarter of a century ago, must be credited, in large measure, with inculcating an early appreciation for the need of criminal representation in this country, and with the steady growth in this direction during the past years.
In the belief that adequate protection is the right of every individual accused of crime, "Justice and the Poor" sets forth a most acceptable standard for the present report and properly frames the concept of equal justice that must be preserved and strengthened at all costs. At page 111 it defines "adequate protection" as meaning "adequate representation, so that if our criminal procedure, as it stands, is to be found sufficient, it must be on the ground that it does provide proper representation to the poor." Other material examined by the Committee included a compilation of existing statutes in the States making provision for the assignment of counsel to those unable financially to provide counsel of their own choosing.' . CHAPTER 2 THE EXTENT OF THE REPRESENTATION AVAILABLE TO THE INDIGENT ACCUSED OF CRIME
A. THE QUESTIONNAIRES
No other source gives a clearer view of present conditions than the answered questionnaires. It is apparent at once that for the most part it is impossible to find uniformity in practice on any subject relating to the assignment of counsel, his availability or the source from which he is or should be provided. There is not even uniformity among the authorities as to the stage in the criminal proceedings at which the assistance should be given; whether the best method of providing representation is assignment from among counsel present in the court room, from among those on an individual jurist's panel who are subject to call, and who have signified their willingness to help, whether the service should be supplied pursuant to state law providing for the assignment and compensation of counsel, or, on the other hand, should be provided by organized defender offices, such as the legal aid bureau, the public defender or the voluntary defender. 4 While in all areas the need for counsel is recognized, whether on the basis of principle or. efficiency, there are so many instances in the 3. See Appendix A. 4. This lack of uniformity is apparent in answers from 257 districts to the question respecting the stage of the criminal process at which representation is provided. Of these 11 percent reported ". . . prior to preliminary hearing . . ."; 29 percent, "at preliminary hearing , . or first arraignment"; approximately 50 percent replied, "at formal arraignment (or indictment) after preliminary hearing." In about 7 percent of districts representation is not provided until trial, and in 3 percent at other stages.
There is small agreement on what system should be favored. Ten percent of 266 districts reporting favor legal provision, for appointment by the court; 15 percent favor the Public Defender; 6 percent, private voluntary legal aid; 13 percent, assignment by the trial judge; only one percent prefer Bar Association responsibility; 33 percent did not answer the question and 2g percent of respondents to the questionnaire expressed no preference.
separate States where no provision whatsoever is made for representation in serious criminal cases as to warrant the conclusion that there is no adequate country-wide legal representation for poor persons accused of crime. 5 The questionnaires disclose the fact that of the total who answered, 118 stated that in their experience, defendants accused of felonies were not represented (a few stated that a minor number were unrepresented), and 175 stated that the same was true of defendants charged with misdemeanors. In some localities representation is limited to cases involving murder or to felony cases where the defendant, if convicted, might be a second offender. Some answers explain that the number of cases in which the court informs the defendant at the bar of his rights is small; that an assignment would depend on whether the seriousness of the charge, or the age and experience of the defendant, clearly show a need for help; and finally, that providing assistance should depend on the amount of punishment a particular crime may carry. Many communities, particularly those comprising larger cities, are careful to provide counsel in every instance where serious crime is charged, but there is no general country-wide attempt to provide representation in innumerable serious cases where it should be made available. However, it is not possible to say whether the judges individually fully avail themselves of the opportunities offered by the Bar, by the statutes of the State or by organized defender groups, from which sources counsel could be provided to represent the indigent. In the opinion of able observers, a few judges make no attempt whatsoever to do so. That the need for correction is pressing may be concluded also from the actual figures submitted. In some areas, as shown by the answers to one of the questions, as many as 50 percent of cases involving felonies are unrepresented while those involving misdemeanors, whether following indictment or not, reach a much higher percentage. (See Appendix B.)
The lack of representation has its source sometimes in unintended complacency, and sometimes in an entirely unsympathetic attitude on the part of responsible authorities. It may stem from a judge's personal belief that he is the best qualified to make sure that all of the defendant's rights will be fully protected, an attitude which is a denial of the protection that the Constitution intended.
Quite apart from the absence of representation is the question whether the representation provided is adequate. Inadequate or incompetent representation-and it exists-may be worse than no representation, since it may result in speedy conviction of the defendant, rather than in preventing his conviction. In the areas examined, 109 stated that the representation as now given was adequate, while 26 indicated that it was inadequate; another smaller group said that it was adequate only in part. Forty-four did not answer the question.
This information refers to the assignment of private counsel and not to the limited number of organized defense groups such as legal aid, public defender, or voluntary groups sponsored by local bar associations. Of legal aid and public defender assistance, the great majority who were able to give opinions through experience with the work of these offices were universal in their commendation, even though recognizing that for most a limitation of budget or staff was a definite handicap to providing more coverage in the courts.
Even where representation is said to be "adequate" there are other factors to consider which tend to limit that conclusion. For example, if the fees provided under an assignment system are not commensurate with counsel's effort, obviously the best available representation cannot be expected. There were many complaints concerning provisions for payment of fees, and many indications that the adequacy, or inadequacy, of the fees was very often the measure of the adequacy or inadequacy of counsel.
Many other facts support the opinion that under present assignment methods, the representation provided is far from adequate. The emphasis placed on the availability for assignments of younger members of the Bar, "to give them experience," leaves considerable doubt as to the general adequacy of this system. However admirable this method can be, it can only be as good as the supervision of older attorneys can make it. In most instances, this supervision does not exist.
The adequacy of protection provided defendants through assignment of counsel also may be questioned because of certain practices of the courts themselves-practices beyond the control of the most talented attorney. Thus an attorney on assignment may, with absolute good faith and as soon as convenient, interview his client, only to find that the delay in the assignment actually prejudiced a perfectly good defense. The variation in the stages of the criminal proceeding when counsel is provided is indicated in footnote 4 above.
Again, carelessness or indifference in guaranteeing adherence to the rules which promise the defendants free and prompt communication with relatives or friends, and suitable adjournments for the purpose of providing counsel, causes delay and inconvenience that may result in incalculable harm. In the latter regard it is true that the majority of instances indicate that care is taken to provide such safeguards, but there are sufficient answers in the negative to make it necessary that this be included as one of the factors which unquestionably limits the adequacy of the representation.
Much more important is the co-operation, or lack of it, on the part of public authorities in supplying investigatory facilities where the defendant's own resources fail. The answers to our questionnaires disclose a wide difference of opinion as to whether such service should be supplied defendants.
The answers reviewed above point up the major failings and inadequacies in the system which should have immediate attention. Other answers of more than passing interest call for brief comment. There is much disagreement as to how to determine whether counsel should be assigned. Many feel that only the defendant's own resources should be considered, while an equal number are of the opinion that a defendant's immediate family should be expected to help financially and
provide counsel. Some are of the opinion that even distant relatives should be required to come forward to help, and that until all such possible sources of help are exhausted, nothing should be done for the defendant. Throughout the country, there is little interest in representation for those extradited from one State to another. Generally, from what can be ascertained, if any representation at all is provided in such cases, it is not adequate.
The few defender offices, legal aid societies and other organized groups engaged in criminal representation, present the view that their service should be extended to the widest variety of criminal cases. These offices without qualification declare that the obligations imposed by the Constitution of the United States with regard to representation for the indigent accused of crime are not being fulfilled. Most of these offices, having excellent opportunity for direct observation, state categorically that apart from their own staffs, there are many times no attorneys available to the court for the purpose of assignment in criminal cases. They add a related complaint, that the determination as to whether counsel should be assigned is too often based on tests largely arbitrary and unrealistic in nature. They support also a conclusion reached heretofore, that oftentimes assignments are not made soon enough and that frequently practitioners insufficiently experienced in the criminal field are assigned.
B. THE FIELD SURVEY

IN GENERAL
The Field Survey reveals that organized facilities (legal aid offices or public defenders) providing assistance to those who cannot afford counsel exist in only twenty-seven communities in the United States. There are in a variation of forms some scattered volunteer services sponsored through local bar associations. Appendix C contains a list, by States, of the existing organized defender offices, and their operating costs. 6 In considering this list it will be noted that of the twenty-seven listed, only six are privately operated, and that of these six, two are private charitable corporations. 
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Four of the twenty-seven offices are separate divisions of incorporated legal aid societies. All of the others are public defenders existing either by State or local statutory authority. None of the listed organizations presents uniformity either in structure or in the extent of service. Unlike legal aid offices serving in the field of civil law, no effort has been made to develop necessary uniform statistical information or to establish uniform standards for the conduct of the work. These shortcomings make it almost impossible properly to compare volume of work or cost of operation, essential factors for communities to consider should they wish to establish such services.
PUBLIC DEFENDERS
The Illinois and Connecticut statutes, set out at length in Appendix D, illustrate the method by which a typical public defender office is established by law, and the scope of the work of such an office. Statutes in other states are referred to in Appendix A. In addition to those offices established by state law, some counties and cities provide in their charters or by ordinance for the office of county or city public defender; these include Los Angeles, California (Ord. These several public defenders are selected by a variety of methods. In San Francisco he is an elected official with power to appoint and remove assistants at his pleasure, subject only to budget limitations. This method of selection is followed also in Nebraska. In both instances the defender's term is four years.
In the California offices, except in San Francisco, the defender is appointed as a result of Civil Service examination. The St. Louis defender is also a Civil Service employee, appointed by the Director of Public Welfare upon recommendation of a committee appointed by the Mayor, which consists of one member each from the approved law schools in the city, one member from the Public Defender Committee of the St. Louis Bar Association, one of the City's aldermen who is a licensed attorney, and one member of the Public Defender Committee of the local Lawyers' Association. Memphis appoints its defender for four years as a result of action of the County Commissioners. He may be removed during his term only for cause. The City Council appoints the Columbus, Ohio defender and he is removable at the pleasure of that body. Elsewhere in the United States the appointment of a de-
fender rests with the judiciary and continues for indefinite periods of time.
The selection of counsel for private defender offices is uniformly made by the organization's governing body. The independence of these men and women to represent any and all indigent persons accused of crime is limited only by the policies of the organization and its ability 'to provide sufficient staff. The limitation of resources is sometimes very real, particularly when there is a paucity of facilities for case investigation, so important a factor in effective defender service.
INVESTIGATION
In the public defender offices of Connecticut allowance for investigation and other services is made for each criminal session by the presiding judge. 7 In the public Los Angeles and the private New York, Philadelphia, Pittsburgh and New Orleans offices, the investigatory staffs are maintained as a part of these services, and are often supplemented by assistance from probation departments, and, in some cases, by the district attorney's office itself. In Memphis the public defender has the assistance of. one full-time investigator, while in Chicago there are three full-time men so engaged. However, there are some defender offices, both public and private, where the attorney in forced to rely on the unskilled, and seldom available help of relatives and friends asked to seek facts and find witnesses. Under the latter circumstances, the disparity between the ability of the accused to prepare the case properly and the ability of the prosecutor in this respect is enormous.
Another important factor affecting the adequacy of the woik of organized defender, offices and, for that matter, private counsel, is their inability to take appeals in proper cases. In this regard satisfactory condifions are said to exist in Los Angeles, San Francisco, Oakland, Chicago, Boston, New York, Omaha, and Philadelphia, and in Connecticut and Rhode Island. In other cities where organized defender offices operate, there is at present very inadequate machinery for the taking of appeals. This is due, in part, to the absence of provision for the payment or waiver of required court costs, or because of the limited financial resources of the particular office.
THE STAFFS
For the most part, the staffs of the organized defender offices are employed on a full-time basis. 
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time and part-time attorneys in various defender offices together with the number of investigators engaged by each.
Out of a total of 84 attorneys engaged in the work of these offices, 64 devote full time. Generally, valuable voluntary assistance is lacking, except in the private New York Legal Aid Society and the Philadelphia Voluntary Defenders' Association, where full-time volunteers are available for definite periods of time through the contribution of the city's law firms or by personal application. They are available for representation at preliminary hearings, at trials, or the taking of appeals.
Table I also reveals that only in Philadelphia and Pittsburgh do the number of investigators exceed the number of staff attorneys. In Philadelphia and in other offices some of the investigators are law clerks, assisted by law students. In New York they are required to be members of the Bar eligible for appointment to the staff.
COST OF OPERATION AND VOLUME OF WORK
Organized defender services vary sharply in their internal structures. It is therefore difficult to compare their operating costs. Comparison is also difficult when a court's assignment method embraces only major crimes requiring extended trial, in which case the unit cost per case will be high, or where sharp differences exist because of procedural requirements in the several States, some simple and speedy, others complex and cumbersome. Thus, while misdemeanor cases and preliminary hearings in Magistrates' and Justice Courts can be disposed of with dispatch, a felony usually requires considerably more time, entailing longer investigations and conferences, and usually a large number of witnesses when a jury trial is required. In Appendix C there is shown generally the jurisdiction of the 27 existing voluntary or public defender offices, the number of cases handled by them in 1948 (or the closest tabulated year) and the cost of their operation.
The cost per case, aside from the fact that in a number of these offices considerable service in civil matters is given, ranges from a low of 72c to a maximum of $60.00. Eliminating from consideration the office in the City of Los Angeles, the Criminal Branches of the New York Legal Aid Society, whose reporting systems differ from the others, and the Cincinnati Legal Aid Society, whose service is confined to one court handling misdemeanors,, the lowest unit cost appears to be $14.76. There are only three organized offices in the United States where the cost per case exceeds $35.00. Their work is devoted entirely to the defense of serious crimes, including first degree murder, the penalty for which may be death or life imprisonment.
In considering these figures, conclusions therefrom can only be approximate at best because, as has already been stated, of the wide difference in structure and organization of the offices. What may constitute a case in one office may not in another. In some, representation for one defendant on several charges growing out of the same event may be counted as a single case; in others it may be found that each is classified as a separate case. Duplication may exist also because some defender offices include preliminary hearings as one case, and an additional case when the same defendant is arraigned following indictment. Thus, in one city, for example, it is estimated that in a total of over 5,000 cases reported as handled in one year, approximately 235 were included as cases in which the defendant appeared in both a lower and a higher court.
Subject to this explanation, a total of 93,373 criminal cases were given representation by legal aid offices or those of the public defender during the year 1948, at a total cost of $511,796.11. Of these total cases the publicly supported offices handled 77,040 (83 percent) cases with combined operating costs of $376,823.38 (74 percent).
C. THE OPINIONS OF THE COMMITTEE
The deficiencies set forth in the section of the report dealing with the answered questionnaires are, by and large, the daily experience of the individual members of this Committee. To them the importance of representation and adequate representation needs no emphasis. Coming as they do from larger cities where the volume of cases is large, the *exertion of all their office resources is imperative to cover as wide an area as possible and to give representation to the greatest majority. For the remaining defendants, it is no surprise to find judges in difficulty when attempting to find counsel adequate to the assignment and with sufficient time for the task. In fact, under present conditions, the absence of representation as shown by the percentages means simply that the courts do not have available sufficient attorneys for the job, particularly when three out of every five defendants in most cities cannot afford counsel of their own choosing.
Random selection of attorneys for assignment from among private counsel awaiting their call on the calendar, or a selection from among members of the Bar who give full time to their own criminal practice, can at the very best cover only a fraction of the need. Selection by judges of attorneys engaged in practice unrelated to criminal law may perhaps be considered only token representation at best and sometimes worse than none.
Under such circumstances where an organized defender office operates in only one area of a large city, what coverage is there for the rest? This situation is not uncommon. Again, in Los Angeles, the City Public Defender is limited by the volume of business to representing defendants in custody. It is a rule of thumb that if a defendant can [Vol. 42 afford the premium on his bond for release on bail, he can also afford to employ counsel. This approach is not satisfactory but is rather a, rule of necessity. The delay in securing counsel is as much an obstruction to the proper administration of criminal justice as would be the absence of a judge, since delay in securing representation prejudices the innocent and delays early disposition for the guilty. The latter situation bespeaks the numerous efforts of the guilty to advance their own cases on the calendars, regardless of full protection of their rights. This is particularly unfortunate for the multiple offender, whose earlier offense may be magnified in error as a felony when, in fact, it is not. For the second offender, also, inadequate representation in an earlier case may itself have been a reason for subsequent disrespect of the law and for those who administer it. Letters from prisoners seeking review of convictions or sentences are eloquent reminders of this point.
However conscientious judges and prosecuting authorities may be in their quest for justice and in protecting the rights of defendants, the experienced defender knows that only a prompt and full discussion with the accused is the safe procedure and best for proper administration of the law. From the point of view of the judge and the prosecutor, it is obvious that, when there is a shortage of available counsel, -only the most serious cases can wait the arrival of representation if a calendar breakdown is to be prevented. Cases less serious in nature must'be advanced for trial regardless-yet these cases may entail long prison sentences.
Those engaged in the defense of the accused know that adequate representation becomes itself a factor in the control of crime. Realistic discussion of the plight of a guilty defendant, not from the viewpoint of morals but from the calculated requirements of the law, is as important to the community as the judge, the prosecutors and the police.
The competent defender knows that there are two approaches to defense: one which in honesty, with dignity and realism, confronts the client with his situation and the requirements and safeguards that the law prescribes; and the other the antithesis of the first, which, if practiced in the criminal courts, does more to injure the cause of justice and the rights of defendants and, what is more tragic, engenders a willful disregard for constituted authority and for the rights of others, which is the heart and core of crime. Adequate representation must include adequate time to advise a defendant of his rights and prepare his defense. The alert and efficient organized defender, having the full confidence of his client, commands a respect that others in the field of criminal law may never achieve. The accused quickly senses ability, understands counsel's fairness and appreciates painstaking investigation and the keeping of engagements. By these qualities the prisoner develops a respect for the law and for the process of criminal justice which has no counterpart in all the volumes that are written with respect to the cause and prevention of crime. On the other hand, consider the defendant who sees his assigned counsel for only a few fleeting minutes, or whose counsel permits the development in him of a sense of persecution by the State, or the counsel who assumes an attitude of continuously attempting to impress his untutored client with the importance and ability of his counsel, or one whose belligerency within the court room provokes embarrassment. In such circumstances a greater disservice cannot be imagined, particularly since it is the client whose years are to be spent in restrained detention. All of these unwholesome features of criminal practice, the representatives of the organized defender offices see daily in the courts of this country, and while perhaps many of these shortcomings are unintentional, nevertheless they do exist and should be eliminated.
One other extremely important experience of the members of this Committee involves again the investigation of statements of the accused in connection with his case. It is felt often that some men and women are placed in the machinery of the criminal judicial process, who, although they may eventually be dismissed, should never have had the experience, had the public authorities in the first instance made a proper investigation. The background for this criticism epitomizes the whole theory of criminal justice: that it is justice and not prosecution that is the ultimate aim.
D. OTHER SOURCES
A survey of statutes in all of the States, relating to existing provisions for the assignment of counsel in criminal cases, was prepared by members of the Harvard Legal Aid Bureau and students of the Harvard Law School, under the supervision of Wilbur G. Hollingsworth, a member of this Committee. Appendix A sets forth in detail the situation in this regard, with citations.
It is noteworthy that of the forty-eight States, statutory provisions for the assignment of counsel in at least fifteen States limit such assignment to cases involving felonies or to capital cases only. Of the fortyeight States, only twenty-five appear to give unlimited coverage in all criminal cases. In the latter category, however, is one instance where full coverage is limited to cases where the punishment is more than [Vol. 42 LEGAL ZID three years. In twenty States the assignment is mandatory; however, in some it is mandatory unless the defendant objects to the assignment of counsel. In others it is mandatory only if the defendant requests the appointment of counsel.
The remaining States, as can be seen in Appendix A, make the test a request by the defendant or the court's discretion; or where a public defender exists, the assignment is made exclusively to that office. These citations support our earlier conclusion showing a most unsatisfactory variation in the States or when counsel are assigned in criminal cases as compared with when they should be assigned if a defendant is to receive full protection. For example, five of the state statutes make provision for assignment after indictment. Twelve make the assignment before the arraignment, which presumably must mean before the arraignment following arrest and initial hearing. In ten States the statutes do not fix the time at which the assignment shall be made, and in several the appointment is not made until trial or just before.
Appendix A is also significant in its disclosure concerning fees to assigned counsel. Most significant is the fact that in eleven States no provision is made for compensating assigned counsel. Others limit compensation to capital cases and make no compensatory provisions in other types of cases. In states where compensation is provided in all types of cases, the adequacy of the amounts should be judged by the common experience of the reader, with due weight given to the obvious fact that the proper handling of any case may take several days of actual work before final disposition.
PART II-FNINGs
In view of the obvious deficiencies disclosed by this report, it is necessary in contrast to outline a proper standard for criminal representation. Whether or not constitutional provisions demand or their spirit intends that there should be representation for all defendants in criminal cases, this Committee unanimously agrees that there should be representation in serious criminal cases, whether involving felonies or misdemeanors, and that this representation should be adequate and competent.
Representation should be provided at the earliest possible moment, not only following arrest but, in proper instances, before arrest. An adequate system should provide the widest freedom to make examination and investigation and have the fullest sympathy of the prosecuting authorities for the objects a defender seeks to obtain. Nothing should
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MA4RTIN 17. CALLAGY be reduced to the point that the outcome at any stage of the criminal proceeding becomes a gamble.
The competency of the representation includes competency in advice, in the knowledge of criminal procedure, in the ability to understand human relationships, and an insight into everyday living that can separate sham from truth. Competency means, as well, adequate examination at preliminary hearing, astuteness in discovering inaccuracy and faulty memory, in recognizing over-use of imagination and downright dishonesty. Competency should also include a full understanding of trial technique, of cross-examination and presentation before a jury. These concepts combined with a wide knowledge of the law and a freedom to present respectfully objections of counsel's views, all add up to what competent and adequate representation should be.
On the part of the courts and those public authorities within whose jurisdiction falls the appointment of counsel, representation, as we have said, should be afforded at the earliest possible moment. While in many of the States of the Union there is provision giving the power to appoint counsel, nevertheless we find that existent variations and limitations emphasize the following defects in the present method of management:
1. Many States make provision applying only to defendants charged with the most serious crimes, leaving entirely unaided the greater proportion who are defendants charged with crimes of lesser degree, although often carrying as much punishment. In this regard it is not the belief of the Committee that every offense, such as vagrancy, intoxication or minor violations of local ordinances should be provided with representation. -To claim such a standard would be an absurdity. Within the application of a reasonable rule, however, representation should be given in all cases of felonies and misdemeanors. 2. In the statutes of many States assignments are made only after indictment and, in too many instancees, at the time the prosecutor is asking for trial. 3. The great majority of the States offer totally inadquate compensation for the services of assigned counsel. Payments of $5.00 in some instances and $100 in the most serious cases reflect favorably on the members of the Bar. Although grossly underpaid, its members are nevertheless willing to give their best efforts in the interest of justice. Worse indeed is the fact that many States make no provision for fees and in several States the higher courts have determined that the State is not obliged to pay a fee. 4. Many States with the provisions for the assignment of counsel do so only on request by the defendant. Some of the decisions of some States hold that if a defendant, regardless of the reason, does not request counsel, that fact has no effect on the validity of the trial or sentence. 5. As a rule inexperienced counsel are appointed although exceptions may be found in assignments in homicide and other serious felonies. This may be ascribed to the following reasons: a. A community's outstanding lawyers, because of the pressure of other business, are seldom seen in the criminal courts, so that often the courts are forced to select young attorneys seeking general experience.
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b. The assignment of attorneys who depend for their livelihood solely on criminal practice and who when assigned usually must dispose of the assigned case as quickly as possible, in order to devote fullest attention to the feepaying defendant. c. Arbitrary selection of attorneys' names from bar registries or from those present in the court room sometimes results in the appointment of an attorney in a serious case who may have no criminal experience.
PART III-RECOMMENDATIONS
A. GENERAL
1. An extension of statutory and other means of implementing the constitutional guarantee of equality before the law, by providing to every accused person unable through lack of means to procure such service, adequate representation by competent counsel at all stages of the criminal proceeding.
2. Assure this defense in the larger communities at least, by setting up a system of qualified, paid defenders, with adequate staff and facilities for investigation, under arrangements which will insure complete freedom to exercise the highest degree of loyalty to their clients consistent with their obligations as members of the Bar.
3. Make provision in the smaller communities to pay attorneys adequate compensation in every case where the indigent defendant is represented by assigned counsel.
B. SPECIFIC RECOMMENDATIONS
A specific form of organization and methods of providing financial support are matters for state or local determination. These depend upon factors such as size of the community, the volume of cases requiring defender service, the applicable procedural laws, and the availability of private and public resources. The development of a wholly adequate and comprehensive nationwide network of organized defender facilities cannot be quickly realized. Toward the achievement of this ultimate objective and in order to meet immediate needs, the Committee makes the following specific recommendations:
1. Steps should be taken in all communities to provide in the widest number of criminal cases, of whatever degree or nature, effective representation to persons unable to employ private attorneys. Excluded only are minor offenses such as general breaches of the peace, vagrancy and traffic violations.
2. Representation should be available and provided as soon as practicable following arrest, and, in proper -cases, even before arrest, whenever needed and requested in order to provide adequate defense in all stages of the criminal proceeding.
3. Pending the establishment of organized facilities as recommended above and particularly in rural areas, the bar associations in co-operation with the courts should devise suitable plans by which competent attorneys with adequate experience in criminal cases are made available for assignment.
4. The only factor determining, eligibility for defender service should be his financial inability to employ counsel, eliminating all artificial and arbitrary tests, such as previous criminal record, seriousness of offense, length of sentence.
S. There should be a wider appreciation on the part of the Bench and the Bar of the necessity for counsel in all criminal cases. Lack of appreciation is largely responsible for the failure to provide competent counsel to indigent persons accused of crime. To overcome the lack and to stimulate interest on the part of all lawyers in criminal practice, this Committee particularly recommends: a. That Bar Associations do more to assist lawyers in obtaining a greater knowledge of the criminal law. b. That emphasis be placed on the importance of criminal law to those presently preparing for the Bar, and that opportunity for observation of criminal practice should be provided in the law school curriculum. c. That more facilities for training law students and lawyers in the defense of criminal cases be provided by existing defender organizations in conjunction with law schools and practicing attorneys.
6. Existing organized systems for representation of the indigent accused should be examined to determine whether they meet the standards adopted herein. Where they fail so to do, appropriate corrections should be made. The organized Bar and all agencies interested in the administration of criminal justice, as well as the defender organizations themselves have responsibility to see that this recommendation is pursued.
7. In determining whether a person is financially eligible for representation by an organized agency or group, the personal means of the accused alone should be considered. Any doubtful cases or change of circumstances should be resolved by prompt submission to the Court or to the responsible head of the defender's office.
8. In order that counsel should be available at the earliest possible moment, public authorities, including supervisors of jails and lockups, should be required to see to it that persons are given the right of prompt and free communication with their relatives and attorneys.
(Vol. 42 9. The courts should adopt a reasonably liberal attitude with respect to requests for adjournment for the purpose of securing counsel of defendant's own choice in situations where there is no indication that the request is merely to delay the proceeding, and the services of the public defender are not engaged. 163e. OATH OF OFFICE. 3. The person appointed as Public Defender, before entering on the duties of his office, shall take and subscribe an oath of office in writing before one of the judges competent to appoint, which oath shall be filed in the office of the County Clerk.
163f. DUTIES. 4. The Public Defender, as directed by the court, shall act as attorney and counsellor-at-law, without fee, before any court of record, exercising a general criminal jurisdiction within the county, for all persons who are held in custody or who are charged with the commission of any criminal offense, and who the court finds are unable to employ counsel. Provided however, the Court may, with the consent of the defendant, appoint counsel, other than the public defender, and shall so appoint if the defendant shall so demand, and provided further that such counsel shall serve without any compensation from the County except in capital cases, in such cases he shall be compensated as is provided by law. He shall also, in the case of the conviction of any such person, prosecute any writ of error or other proceeding in review which in his judgment the interests of justice require.
163g. COMPENSATION. 5. The Public Defender shall be paid out of the county treasury as the sole compensation for his services a salary in such amount as shall be fixed by the County Board, but in no event shall such salary be less than $100 per annum nor exceed the compensation of the State's Attorney of the county. 163h. ASSISTANTS. 6. The Public Defender shall have power to appoint, in such manner as the judges before mentioned shall direct, such number of assistants, all duly licensed practitioners, as such judges shall deem necessary for the proper discharge of the duties of the office, who shall serve at the pleasure of the Public Defender. He shall, also, in like manner, appoint such number of clerks and other employees as may be necessary for the due transaction of the business of the office. The compensation of such assistants, clerks and employees shall be fixed by the County Board and paid out of the county treasury.
163i. OFFICE QUARTERS-ExPENSES. 7. The County Board shall provide suitable office quarters for the use of the Public Defender, and shall allow each year a reasonable sum for necessary and proper expenses, other than salaries to be paid out of the county treasury. The judges of the superior court shall, at each annual meeting in June, appoint an attorney at law, of at least five years' practice and residence, in each county in the State, except New Haven County in which they shall appoint one such attorney for the New Haven district and one for the Waterbury district, to be public defenders thereof for the ensuing year and shall, from time to time, make rules and regulations necessary for the conduct of such office. Each such public defender shall act as attorney in the defense of any person charged with crime in either the superior court or the court of common pleas in the county for which he shall have been appointed, when such person shall be without funds sufficient to employ counsel for such defense. The public defender may, in accordance with the rules and regulations ad9pted by the judges of the superior court, act, within the county or district for which he shall have been appointed, as attorney for the defense of any such accused person upon any preliminary hearing before any court in the State or before any committing magistrate. Any vacancy in the office of public defender shall be filled by the Chief Justice until the next annual meeting of the judges of the superior court.
Title 27, chapter 170
Sec. 3615. ALLOWANCE TO PUBLIC DEFENDERS.
S. 2267 1945 S. 559L
At the close of each criminal term or session of the superior court or court of common pleas, the public defender shall file with the clerk an itemized statement of expenses necessarily incurred by him during such term on any such preliminary hearing as provided in section 8795, and the clerk shall allow a reasonable sum for such expenses, which shall be taxed and paid as other expenses in criminal cases in either said superior court or court of common pleas. In addition to the expenses necessarily incurred in the court of common pleas, a reasonable allowance for the services of the public defender rendered in said court shall be made by the presiding judge at the conclusion of the criminal term. The judge presiding at any term or session of the superior court or court of common pleas may, upon application of the public defender for such county, appoint an attorney other than the public defender to represent any person charged with crime in any criminal court in such county, if, in the opinion of such judge, such appointment should be made, and in such case the judge of the court in which such representation was made shall allow a reasonable sum for said services and necessary disbursements in connection therewith, such amount to be paid as are other court expenses.
COLUMBUS CITY CHARTER 1914
Sec. 12. PUBLIC DEFENDER. Council shall have power to appoint a public defender of indigent persons charged with offenses in the municipal courts.
THE COLUMBUS CODE OF 1930
Chapter III.-Public Defender Sec. 11. OFFICE ESTABLISHED. That there be and hereby is established the office of public defender of indigent persons charged with offenses in the municipal court and free legal adviser of indigent persons. Sec. 12. DUTIES. That the duties of said public defender and free legal adviser of indigent persons shall be to defend without expense any person who shall be charged with an offense or who shall be cited or charged with a contempt in the municipal court of the city of Columbus, Ohio, when such persons shall be indigent and unable to employ an attorney for that purpose. It shall be the duty of said officer, upon request, to give advice and counsel to indigent persons concerning any charge or complaint against them or about which they shall seek his advice, and he shall prosecute all appeals or proceedings in error to a higher court or courts on behalf of such persons when, in his opinion, such appeal or proceedings in error will or might reasonably be expected to result in a reversal or modification of the judgment or conviction. Said officer shall devote full time and attention to the duties of his office and shall not solicit or receive from any litigant or person advised any fee whatsoever. Said officer shall also represent any indigent litigants, either plaintiffs or defendants, in the civil branch of the municipal court, who give satisfactory proof of their lack of means to secure private counsel.
Before representing any person in either branch of the municipal court, or before giving free legal advice to any person, said officer shall satisfy himself by proper inquiry that said person is an indigent person and may, whenever the indigency of any such person is in doubt, call upon the division of charities or other recognized investigation agency for a report as to the indigency of such person. Upon objection being made in court to the public defender representing any person the trial court shall determine whether or not such person is indigent and entitled, under the provisions of this chapter, to the services of said public defender. Sec. 13. RECORDS, REPORTS, VACATIONS, OFFICE HouRs. He shall keep a record of the cases and complaints defended or prosecuted by him as well as all other activities of said office, and shall make a monthly report thereof to the city council.
The public defender and the clerk-stenographer shall each be entitled to two weeksvacation with .pay during each calendar year.
Except when engaged in court, or otherwise in the performance of his duties, the said public defender shall have and keep regular office hours during each business day which shall be from 8:30 o'clock a. m. to 4:30 o'clock p. m., except on Saturday, when such office hours shall be from 8:30 o'clock a. m. to 12:00 o'clock noon.
Sec. 14. QUALIFICATIONS. The said public defender shall be an attorney at law, duly admitted to practice in all courts of record in the state of Ohio at least two years prior to the time of his appointment and shall be an actual and bona fide resident of the city of Columbus for not less than one year preceding his appointment.
See. 15. APPOINTIMENT. Said public defender shall be appointed by the city council.
